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Title  45— PUBLIC  WELFARE 

Chapter  IV — Social  and  Rehabilitation 
Service  (Rehabilitation  Programs), 
Department  of  Health,  Education, 
and  Welfare 

PART  416 — GRANTS  FOR  CONSTRUC¬ 
TION  AND  INITIAL  STAFFING  OF 
COMMUNITY  MENTAL  RETARDA¬ 
TION  FACILITIES 

May  23,  1969. 

Notice  of  proposed  regulations  for  the 
programs  administered  under  Title  I, 
Parts  C  and  D,  and  Title  IV  of  the  Men¬ 
tal  Retardation  Facilities  and  Commu¬ 
nity  Mental  Health  Centers  Construction 
Act  of  1963  (Public  Law  88-164)  as 
amended,  was  published  in  the  Federal 
Register,  March  1,  1969  (34  F.R.  3689). 
After  consideration  of  the  views  pre¬ 
sented  by  interested  persons  certain  sub¬ 
stantive  changes  in  the  proposed  regula¬ 
tions  were  made  providing  for  consulta¬ 
tion,  coordination,  and  review  of  State 
plans  and  applications  by  city  and  local 
governments,  citizen  groups,  and  private 
organizations,  concerned  with  planning 
and  construction  of  facilities  or  delivery 
of  services  (§§  416.11,  416.12,  416.15,  416.- 
19,  416.21,  416.93,  and  416.94).  Certain 
other  technical  and  clarifying  changes 
have  also  been  made.  Accordingly,  a  new 
Part  416  is  added  to  Chapter  IV  of  Title 
45  of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

Federal  financial  assistance  extended 
under  this  chapter  is  subject  to  the  regu¬ 
lations  in  45  CFR  Part  80  issued  by  the 
Secretary  of  Health,  Education,  and 
Welfare,  and  approved  by  the  President, 
to  effectuate  the  provisions  of  section  601 
of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d) . 

Subpart  A — General 

Sec. 

416.1  Terms. 

*  416.2  Non-Federal  funds. 

416.3  Consultant  fees. 

Subpart  B — Grants  for  Construction  of  Commu¬ 
nity  Facilities  for  Mental  Retardation 

416.10  Allotments;  transfer  of  allotments. 

416.11  State  plan;  Submission;  modifica- 

cation;  publicizing;  accessibility. 

416.12  Adequate  services  and  facilities. 

416.13  Priority. 

416.14  General  standards  of  construction 

and  equipment. 

416.15  Construction  program. 

416.16  Minimum  standards  of  maintenance 

and  operation. 

416.17  Personnel  administration. 

416.18  Fair  hearings. 

416.19  Application;  submittal;  amendment; 

processing. 

416.20  Assurances  from  applicant. 

416.21  Community  service;  services  for  per¬ 

sons  unable  to  pay;  nondiscrim¬ 
ination. 

416.22  Certification  to  the  Administrator. 

416.23  Request  for  construction  payments. 

416.24  Fiscal  and  accounting  requirements. 

416.25  Notice  of  change  of  status  of  facility. 

416.26  Good  cause  for  other  use  of  facility. 

416.27  Appendix  A — General  standards  of 

construction  and  equipment. 


Subpart  C — Grants  for  Initial  Cost  of  Professional 
and  Technical  Personnel  of  Community  Mental 
Retardation  Facilities 

416.90  Purpose. 

416.91  Professional  and  technical  staff. 

416.92  Conditions  of  eligibility. 

416.93  Applications. 

416.94  Assurances. 

416.95  Allocations;  priorities. 

416.96  Federal  financial  participation. 

416.97  Payments. 

416.98  Records,  audits,  and  reports. 

416.99  Termination. 

Authority:  The  provisions  of  this  Part 
416  issued  under  sec.  133,  77  Stat.  -287;  42 
U.S.C.  2673;  sec.  144,  81  Stat.  529;  42  U.S.C. 
2678c.  Interpret  and  apply  secs.  131-137,  141- 
145,  401-407,  408,  77  Stat.  286-290,  81  Stat. 
528-530,  77  Stat.  296-299,  79  Stat.  429;  42 
U.S.C.  2671-2677,  2678-2678d,  2691-2697. 

Subpart  A — General 

§  416.1  Terms. 

Unless  otherwise  indicated  in  the  regu¬ 
lations  in  this  part,  the  terms  below  are 
defined  as  follows: 

(a)  “Act”  means  the  Mental  Retarda¬ 
tion  Facilities  and  Community  Mental 
Health  Centers  Construction  Act  of  1963, 
as  amended: 

(b)  “Administrator”  means  the  Ad¬ 
ministrator  of  the  Social  and  Rehabilita¬ 
tion  Service; 

(c)  “Community”  means  a  contiguous 
geographic  territory  from  which  the 
mentally  retarded  come  or  might  be  ex¬ 
pected  to  come  to  existing  or  proposed 
facilities,  the  delineation  of  which  is 
based  on  such  factors  as  population  dis¬ 
tribution,  economic,  social  and  cultural 
characteristics,  natural  geographic 
boundaries,  and  transportation  accessi¬ 
bility.  Nothing  in  the  regulations  in  this 
part  shall  preclude  the  formation  of  an 
interstate  area  with  the  mutual  agree¬ 
ment  of  the  States  concerned; 

<d)  “Community  service”  means  that 
the  services  furnished  by  the  facility  will 
be  available  primarily  to  the  general  pub¬ 
lic  of  the  community  or  communities 
served; 

(e)  “Comprehensive  services”  means  a 
complete  range  of  services  in  sufficient 
quantity  to  meet  the  needs  of  the  men¬ 
tally  retarded  within  the  community  or 
communities  served  and  includes:  (1) 
Diagnostic  services;  (2)  treatment  serv¬ 
ices;  (3)  educational  services;  (4)  train¬ 
ing  services;  (5)  personal  care;  and  (6) 
sheltered  workshop  .services.  These  serv¬ 
ices  are  defined  as  follows:  (i)  “Diagnostic 
services”  means  coordinated  medical, 
psychological,  and  social  services,  sup¬ 
plemented  where  appropriate  by  nursing, 
educational,  or  vocational  services  and 
carried  out  under  the  supervision  of  qual¬ 
ified  personnel  and  which  includes  (a) 
Diagnosis,  appraisal,  and  evaluation  of 
mental  retardation  and  associated  dis¬ 
abilities,  and  the  strengths,  skills,  abili¬ 
ties,  and  potentials  for  improvement  of 
the  individual;  (b)  determination  of  the 
needs  of  the  individual  and  his  family; 
(c)  development  of  recommendations  for 
a  specific  plan  of  services  to  be  provided 
with  necessary  counseling  to  carry  out 
recommendations;  and  (d)  where  indi¬ 
cated,  periodical  reassessment  of  progress 


of  the  individual;  (ii)  “treatment  serv¬ 
ices”  means  services  under  medical  direc¬ 
tion  and  supervision  providing  specialized 
medical,  psychiatric,  neurological,  or 
surgical  treatment,  including  dental 
therapy,  physical  therapy,  occupational 
therapy,  speech  and  hearing  therapy, 
or  other  related  therapies  which  provide 
for  improvement  in  the  effective  physical, 
psychological  or  social  functioning  of  the  I 
individual;  (iii)  “educational  services" 
means  services,  under  the  direction  and  ] 
supervision  of  teachers  qualified  in  spe¬ 
cial  education,  which  provide  a  curricu¬ 
lum  of  instruction  for  preschool  children, 
for  school  age  children  unable  to  partic-  I 
ipate  in  public  schools,  and  for  the  men¬ 
tally  retarded  beyond  statutory  school 
age;  (iv)  “training  services”  means  serv¬ 
ices,  carried  out  under  the  supervision  of 
qualified  personnel,  which  provide:  (a) 
Training  in  self-help  and  motor  skills; 

(b)  training  in  activities  of  daily  living; 

(c)  vocational  training;  (d)  opportuni¬ 
ties  for  personality  development;  and  (e) 
experiences  conducive  to  social  develop¬ 
ment;  (v)  “custodial  services”  means 
personal  care  which  includes,  where 
needed,  health  services  supervised  by 
qualified  medical  or  nursing  personnel; 
and  (vi)  “sheltered  workshop  services” 
means,  services  in  a  facility,  under  the 
supervision  of  personnel  qualified  to  di¬ 
rect  such  activities,  which  provides  or 
will  provide  comprehensive  services  in¬ 
volving  a  program  of  paid  work  which 
includes:  (a)  Work  evaluation;  (b)  work 
adjustment  training;  (c)  occupational 
training;  and  (d)  transitional  or  ex¬ 
tended  employment; 

(f)  “Construction”  means  (1)  the 
construction  of  new  buildings;  the  ac¬ 
quisition,  expansion,  remodeling,  and  al¬ 
teration  of  existing  buildings,  (2)  initial 
equipment  for  such  buildings,  and  (3) 
architects’  fees.  The  cost  of  off -site  im¬ 
provements  and  the  cost  of  the  acquisi¬ 
tion  of  land  are  not  included  in  this 
definition  of  constructions ; 

(g)  "Equipment”  means  those  items 
which  are  necessary  for  the  functioning 
of  the  facility,  but  does  not  include  items 
of  current  operating  expense  such  as 
food,  fuel,  drugs,  paper,  printed  forms, 
and  soap; 

(h)  “Facility  for  the  mentally  re¬ 
tarded”  means  a  specially  designed 
facility  for  the  diagnosis,  treatment,  ed¬ 
ucation,  training,  or  personal  care  of 
the  mentally  retarded,  including  shel¬ 
tered  workshops  which  are  part  of  facili¬ 
ties  which  provide  or  will  provide  com¬ 
prehensive  services  for  the  mentally  re¬ 
tarded,  and  which  principally  serves  the 
needs  of  the  particular  community  or 
communities  in  or  near  which  the  facility 
is  located.  These  facilities  include:  (1) 
‘‘Diapiostic  and  evaluation  clinic”  which 
provides  diagnostic  and  evaluation  serv¬ 
ices  only;  (2)  “day  facility”  which  pro¬ 
vides  on  less  than  a  24-hour-a-day  basis, 
treatment  services,  educational  services, 
training  services,  personal  care,  or 
sheltered  workshop  services  or  any  com¬ 
bination  thereof,  and  may  include 
diagnostic  and  evaluation  services;  (3) 
"residential  facility”  which  provides  on 
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a  24-hour-a-day  basis,  treatment  serv¬ 
ices,  educational  services,  training  serv-  i 
ices,  personal  care,  or  sheltered  work-  i 
shop  services  or  any  combination  i 
thereof,  and  may  include  diagnostic  and  1 
evaluation  services;  ! 

(i)  “Nonprofit  facility  for  the  mentally  1 
retarded”  means  a  facility  for  the  men-  i 
tally  retarded  which  is  owned  and  oper-  : 
ated  by  one  or  more  nonprofit  corpora-  < 
tion  or  associations,  no  part  of  the  net 
earnings  of  which  inures,  or  may  law¬ 
fully  inure,  to  the  benefit  of  any  private 
shareholder  or  individual; 

(j)  “Population”  means  the  latest 
figures  of  total  population  residing  in  the 
States  as  certified  by  the  Federal  De¬ 
partment  of  Commerce; 

(k)  “Regional  Commissioner”  means 
the  Regional  Commissioner  of  the  Social 
and  Rehabilitation  Service. 

(l)  “State”  includes  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin 
Islands,  and  the  District  of  Columbia. 

§  416.2  Noil-Federal  funds. 

In  the  case  of  any  project  under  this 
part  for  which  Federal  funds  are  granted 
to  pay  part  of  the  cost,  the  matching 
grantee  funds  may  not  consist  of  other 
Federal  funds  or  of  non-Federal  funds 
that  are  applied  to  match  other  Federal 
funds,  except  as  may  be  specifically  au¬ 
thorized  by  Congress.  No  Federal  finan¬ 
cial  assistance  may  be  furnished  under 
this  part  for  which  payment  is  made 
under  another  part  of  this  chapter,  or 
other  authority. 

§  416.3  Consultant  fees. 

Fees  for  consultant  services  are  allow¬ 
able  to  the  extent  that  such  payments 
are  in  accordance  with  the  policies  and 
standard  practices  of  the  agency,  orga¬ 
nization,  or  institution  to  which  a  grant 
or  contract  has  been  awarded.  Fees  for 
consultant  services  may  not  be  paid  to 
any  regular  full-time  Federal  Govern¬ 
ment  employee.  They  may  not  be  paid  to. 
any  other  individual  for  activities  which 
are  ordinarily  a  part  of  his  duties  in 
another  position  for  which  there  is  Fed¬ 
eral  financial  participation  under  the 
Act,  or  which  conflict  with  his  duties  in 
such  other  position. 

Subpart  B — Grants  for  Construction  of 

Community  Facilities  for  Mental 

Retardation 

§416.10  Allotments;  transfer  of  allot¬ 
ments. 

(a)  Allotments  to  States.  The  allot¬ 
ments  to  the  several  States  under  Part  C, 
Title  I,  of  the  Act  shall  be  computed  as 
follows : 

(1)  One-third  on  the  basis  of  a  facil¬ 
ity  need  factor  expressed  by  the  rela¬ 
tionship  of  the  total  population  under 
21  in  each  State  to  the  total  population 
under  21  in  the  United  States; 

(2)  Two-thirds  on  the  basis  of  total 
population  weighted  by  financial  need. 
“Financial  need”  as  applied  to  any  State 
means  the  relative  per  capita  income  as 
shown  by  data  supplied  by  the  Federal 
Department  of  Commerce  for  the  three 
most  recent  consecutive  years  for  which 
satisfactory  data  are  available. 


(b)  Transfer  of  allotment  to  another 
State.  A  State  may  submit  a  request  in 
writing  to  the  Administrator  that  its 
allotment  or  a  specified  portion  thereof 
be  added  to  the  allotment  of  another 
State  for  the  purpose  of  meeting  a  por¬ 
tion  of  the  Federal  share  of  the  cost  of 
a  project  for  the  construction  of  a  facil¬ 
ity  for  the  mentally  retarded  in  such 
other  State.  In  determining  whether  the 
facility  with  respect  to  which  the  request 
is  made  will  meet  the  needs  of  the  State 
making  the  request  and  that  use  of  the 
specified  portion  of  such  State’s  allot¬ 
ment,  as  requested  by  it,  will  assist  in 


employment,  (iii)  rehabilitation,  (iv) 
welfare,  and  (v)  health;  and  (3)  repre¬ 
sentatives  of  consumers  of  services,  such 
as  parents’  groups.  Representatives  of 
consumers  of  service  shall  include  repre¬ 
sentatives  of  minority  groups.  The  ad¬ 
visory  council  shall  meet  at  least  once  a 
year  to  advise  and  consult  with  the  State 
agency  in  carrying  out  the  State  plan. 

(d)  Publicizing  the  State  plan.  At  least 
30  days  prior  to  the  submission  of  the 
State  plan  or  revised  construction  pro¬ 
gram  to  the  Administrator,  the  State 
agency  shall  submit  evidence  that  (1) 
there  was  published  or  caused  to  be  pub¬ 


carrying  out  the  purposes  of  Part  C  of  lished  in  newspapers  and  other  news 


Title  I  of  the  Act,  the  Administrator 
shall  consider  the  accessibility  of  the 
facility,  and  the  extent  to  which  services 
will  be  made  available  to  the  residents  of 
the  State  making  the  request. 

(c)  Transfer  of  allotment  to  the  allot¬ 
ment  for  community  mental  health 
facilities.  A  State  may  submit  a  request 
in  writing  to  the  Administrator  that  a 
specified  portion  of  its  allotment  be 
added  to  the  allotment  to  such  State 
under  Title  n  of  the  Act  for  the  con¬ 
struction  of  community  mental  health 
centers.  The  Administrator  shall  adjust 
the  allotments  of  such  State  upon  either : 

(1)  Certification  by  the  State  agency 
that  it  has  afforded  a  reasonable  period 
of  time,  not  less  than  6  months,  during 
which  application  could  be  made  for  the 
portion  so  specified  and  that  no  approv- 
able  applications  for  such  funds  were  re¬ 
ceived  during  that  period  of  time;  or 

(2)  A  demonstration  satisfactory  to 
the  Administrator  that  the  need  for 
community  mental  health  centers  is  sub¬ 
stantially  greater  than  for  facilities  for 
the  mentally  retarded,  such  demonstra¬ 
tion  to  include  the  concurrence  or  other 
views  of  the  State  advisory  council  des¬ 
ignated  under  section  134(a)  (3)  of  Title 
I,  Part  C  of  the  Act. 

§416.11  Stale  plan:  Submission;  modi¬ 
fication;  publicizing;  accessibility. 

(a)  Submission  of  State  plan.  Each 
State  wishing  to  participate  in  the  pro¬ 
gram  shall  submit  to  the  Administrator 
a  State  plan  which  conforms  to  the  Act, 
the  regulations  of  this  subpart,  and  pro¬ 
cedures  prescribed  by  the  Administrator. 

(b)  Modification  of  the  State  plan. 
The  State  agency  shall  from  time-to- 
time  as  necessary  review  its  overall  State 
plan.  Annually,  the  State  agency  shall 
submit  to  the  Administrator  a  report 
which  contains  such  revision  of  the  con¬ 
struction  program  as  the  State  agency 
deems  necessary  to  administer  the  an¬ 
nual  construction  allotment.  A  complete 
revision  of  the  State  plan,  including  the 
construction  program,  is  to  be  submitted 
biennially.  Amendments  to  the  State 
plan  may  be  submitted  whenever 
necessary. 

(c)  State  advisory  council.  The  State 
plan  shall  provide  for  the  designation 
of  a  State  advisory  council  which  shall 
include  representatives  of  each  of  the 
following:  (1)  State  agencies  concerned 
with  planning,  operation,  and  utilization 
of  facilities  for  the  mentally  retarded; 
(2)  non-government  organizations  or 
groups  concerned  with  (i)  education,  (ii) 


media  having  general  circulation 
throughout  the  State  a  general  descrip¬ 
tion  of  the  plan  and  the  construction 
program;  and  (2)  copies  of  the  plan 
have  been  made  available  to  interested 
State  and  local  governmental  and  private 
nonprofit  agencies  and  organizations, 
such  as*the  Comprehensive  Health  Plan¬ 
ning  Agency,  local  area  wide  health  and 
rehabilitation  planning  agencies,  and 
units  of  State  and  local  governments  en¬ 
gaged  in  local  area  wide  planning  (Dem¬ 
onstration  Cities  and  Metropolitan  De¬ 
velopment  Act  of  1966,  Public  Law  89- 
754)  for  their  review  and  comments.  The 
plan  shall  be  made  available  for  exami¬ 
nation  as  a  public  document  at  the  office 
of  the  State  agency. 

(e)  Construction  schedule.  After  ap¬ 
proval  of  the  State  plan  and  the  con¬ 
struction  program  the  State  agency  shall 
establish  an  annual  construction  sched¬ 
ule  listing  projects  to  be  approved  in 
order  of  relative  need -insofar  as  funds 
are  available  for  construction  and  for 
maintenance  and  operation,  on  forms 
prescribed  by  the  Administrator. 

(f)  Audit.  The  State  plan  shall  pro¬ 
vide  that  the  Comptroller  General  of  the 
United  States  or  his  duly  authorized  rep¬ 
resentatives  will  have  access  for  purposes 
of  audit  and  examination  to  such  records 
of  the  State  agency  as  are  required  to 
be  maintained  by  the  Administrator. 

§  416.12  Adequate  services  and  facilities. 

(a)  Adequate  services.  The  State  plan 
shall  provide  for  services  which  are  nec¬ 
essary  to  provide  adequate  mental  re¬ 
tardation  services  for  all  persons  in  the 
State  which  include: 

(1)  Diagnostic  and  evaluation  serv¬ 
ices; 

(2)  Treatment  services; 

(3)  Training  services; 

(4)  Educational  services; 

(5)  Personal  care  services; 

(6)  Sheltered  workshop  services. 

(b)  Adequate  facilities.  (1)  The  State 
plan  shall  provide  for  adequate  facilities 
so  that  all  persons  in  the  State  including 
those  unable  to  pay  for  services  shall 
have  access  to  adequate  services  in  such 
numbers  as  will  meet  the  needs  of  each 
area  taking  into  account  the  caseloads 
necessary  to  maintain  and  operate  effi¬ 
cient  facilities  and  the  financial  re¬ 
sources  available  therefor.  Facilities 
shall  be  so  planned  to  serve  the  needs  of 
the  particular  community  or  communi¬ 
ties  in  or  near  which  the  facility  is 
located. 
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(2)  The  State  plan  shall  provide  that 
a  minimum  number  of  1  percent  of 
the  population  of  the  State  shall  be  used 
to  determine  need  for  services  in  each 
planning  area.  Use  of  any  percentage  in 
excess  of  3  percent  must  be  submitted  to 
the  Administrator  for  approval  prior  to 
its  use  in  the  State  plan. 

<c)  Planning.  The  State  plan  shall 
show  that: 

<1)  It  is  consistent  with  the  compre¬ 
hensive  planning  for  mental  retardation 
services  in  the  State: 

(2)  Cognizance  has  been  taken  of 
health,  rehabilitation,  and  welfare  plan¬ 
ning  efforts  and  planning  in  urban  de¬ 
velopments  and  for  other  related  facili¬ 
ties;  and 

<3)  There  has  been  coordination  with 
city,  metropolitan  areas,  and  interstate 
planning  agencies  to  achieve  consistency 
between  the  State  plan  for,  and  the  de¬ 
lineation  of,  areas  to  be  served  by  mental 
retardation  facilities  and  other  health, 
rehabilitation,  and  welfare  plans  and 
activities. 

(d)  Size  of  facility.  (1)  Diagnostic 
and  evaluation  clinics  shall  be  planned 
to  provide  services  for  an  annual  case¬ 
load  of  not  less  than  150  or  more  than 
300  retardates. 

(2)  Day  facilities  shall  be  planned  to 
provide  services  for  not  less  than  40  or 
more  than  200  retardates. 

(3)  Residential  facilities  shall  be 
planned  for  not  less  than  40  or  more  than 
500  retardates. 

(4)  The  Administrator  may  at  the  re¬ 
quest  of  the  State  agency  modify  re¬ 
quirements  in  this  paragraph  if  he  finds 
that  such  modifications  conform  with 
acceptable  program  standards. 

§416.13  Priority. 

(а)  Areas.  The  State  plan  shall  set 
forth  a  division  of  the  State  into  con¬ 
tiguous  areas.  The  basic  population,  eco¬ 
nomic,  social,  and  cultural  character¬ 
istics  of  each  area  shall  be  set  forth  and 
described. 

<b)  Relative  need.  The  relative  need 
of  each  delineated  area  shall  be  deter¬ 
mined  according  to  the  following  criteria 
and  the  State  plan  shall  indicate  the 
relative  weight  assigned  to  each  of  these 
criteria  in  ranking  the  areas  of  the 
State: 

(1)  Need  for  additional  services  for 
the  mentally  retarded ; 

(2)  Existence  of  low  income  families, 
low  per  capita  income,  chronic  unem¬ 
ployment,  and  substandard  housing ; 

(3)  Mean  years  of  schooling  com¬ 
pleted  ; 

( 4 )  Rate  of  infant  mortality ; 

(5)  Special  needs  of  certain  mentally 
retarded  groups  within  the  area  espec¬ 
ially  those  with  associated  handicaps 
and  those  beyond  school  age;  and 

(б)  Present  availability  of  public  and 
private  community  resources  for  the  re¬ 
tarded  (including  personnel,  services, 
and  facilities)  and  the  utilization  of 
those  resources. 

The  criteria  listed  in  subparagraphs  (5) 
and  (6)  of  this  paragraph  may  not  be 
weighted  more  than  one  each  without 
prior  approval  of  the  Administrator. 


(c)  Approval  of  projects.  Projects  shall 
be  considered  in  accordance  with  the 
priority  ranking  of  areas.  If  more  than 
one  project  is  submitted  from  the  same 
area  the  projects  shall  be  considered  in 
order  of  importance  as  given  below: 

(1)  Facilities  which  alone  or  in  con¬ 
junction  with  other  existing  facilities 
provide  comprehensive  services  for  the 
retarded  in  the  particular  community  or 
communities. 

(2)  Facilities  which  alone  or  in  con¬ 
junction  with  other  existing  facilities 
provide  multiple  but  less  than  compre¬ 
hensive  services  for  the  retarded  in  the 
particular  community  or  communities. 

(3)  Facilities  which  provide  a  single 
service  for  the  retarded  in  the  particular 
community  or  comm  uni  ties. 

§  416.14  General  standards  of  eonislrue- 
tion  and  equipment. 

The  State  agency  shall  adopt  general 
standards  of  construction  and  equipment 
for  facilities  for  the  mentally  retarded 
assisted  under  this  program.  The  stand¬ 
ards  adopted  shall  not  be  less  than  the 
general  standards  prescribed  by  the  Ad¬ 
ministrator  and  set  forth  in  §  416.27 
“Appendix  A — General  standards  of  con¬ 
struction  and  equipment.” 

§  416.15  Construction  program. 

The  State  program  for  the  construc¬ 
tion  of  facilities  for  the  mentally  re¬ 
tarded  shall  be  developed  in  the  follow¬ 
ing  manner: 

(a)  The  State  agency  shall  determine 
the  need  for  facilities  and  services  in  ac¬ 
cordance  with  §§  416.12  and  416.13  taking 
into  account  existing  facilities  and  serv¬ 
ices.  The  plan  for  a  delineated  area  shall 
take  into  account  planning  activities  of 
local  agencies  and  shall  be  developed 
after  consultation  with  such  local  plan¬ 
ning  bodies  as  may  be  involved. 

<b>  The  State  agency  shall  deter¬ 
mine,  through  field  investigation  and 
otherwise,  the  approximate  locations  in 
which  facilities  should  be  constructed. 

(c)  After  having  determined  the  need 
for  facilities  and  services,  the  State 
agency  shall  develop  an  overall  con¬ 
struction  program.  The  program  shall 
set  forth  all  such  needs  in  accordance 
with  the  standards  specified  in  §  416.12 
and  shall,  insofar  as  funds  are  avail¬ 
able,  provide  for  construction  in  the 
order  of  relative  need  determined  in  ac¬ 
cordance  with  §  416.13. 

§  416.16  Minimum  standards  of  mainte¬ 
nance  and  operation. 

The  State  plan  shall  provide  minimum 
standards  for  the  maintenance  and  op¬ 
eration  of  facilities  receiving  aid  under 
Part  C,  Title  I  of  the  Act,  and  effective 
not  later  than  July  1,  1969,  shall  provide 
for  enforcement  of  such  standards. 

§  416.17  Personnel  administration. 

(a)  A  system  of  personnel  adminis¬ 
tration  on  a  merit  basis  shall  be  estab¬ 
lished  and  maintained  with  respect  to 
the  personnel  employed  in  the  adminis¬ 
tration  of  the  State  plan.  Such  a  sys¬ 
tem  shall  include  provision  for: 

(1)  Impartial  administration  of  the 
merit  system; 


(2)  Operation  on  the  basis  of  pub¬ 
lished  rules  or  regulations; 

<3)  Classification  of  all  positions  on 
the  basis  of  duties  and  responsibilities 
and  establishment  of  qualifications  nec¬ 
essary  for  the  satisfactory  performance 
of  such  duties  and  responsibilities; 

(4)  Establishment  of  compensation 
schedules  adjusted  to  the  responsibility 
and  difficulty  of  the  work; 

(5)  Selection  of  permanent  appointees 
on  the  basis  of  examinations  so  con¬ 
structed  as  to  provide  a  genuine  test  of 
qualifications  and  so  conducted  as  to 
afford  all  qualified  applicants  opportu¬ 
nity  to  compete; 

(6)  Advancement  on  the  basis  of  ca¬ 
pacity  and  meritorious  service;  and 

(7)  Tenure  of  permanent  employees. 

(b)  Substantial  compliance  with  the 
Standards  for  a  Merit  System  of  Per¬ 
sonnel  Administration,  issued  by  the 
Secretary  of  Health,  Education,  and 
Welfare,  the  Secretary  of  Labor,  and  the 
Secretary  of  Defense  on  January  23, 
1963,  28  F.R.  734,  including  any  subse¬ 
quent  amendments  thereof,  will  be 
deemed  to  meet  the  requirements  of  the 
regulations  in  this  part. 

(c)  No  full-time  officer  or  employee 
of  the  State  agency,  or  any  firm,  organi¬ 
zation,  corporation,  or  partnership 
which  such  officer  or  employee  owns, 
controls,  or  directs,  shall  receive  funds 
from  the  applicant  directly  or  indirect¬ 
ly,  in  payment  for  services  provided  in 
connection  with  the  planning,  design, 
construction,  or  equipping  of  the 
project. 

§416.18  Fair  hearings. 

The  State  plan  shall  provide  an  op¬ 
portunity  for  an  appeal  to  and  a  fair 
hearing  before  the  State  agency  to 
every  applicant  for  a  construction  proj¬ 
ect  who  is  dissatisfied  with  any  action 
of  the  State  agency  regarding  its  ap¬ 
plication. 

§416.19  Application;  submittal; 
amendment;  processing. 

(a)  Submittal  of  application.  Con¬ 
struction  applications,  including  both  a 
narrative  description  and  an  estimate  of 
the  cost  of  the  project,  shall  be  submitted 
to  the  Administrator  through  the  State 
agency  on  forms  prescribed  by  the  Ad¬ 
ministrator.  In  the  case  of  proposed  ac¬ 
quisition  of  a  building,  the  application 
shall  include  (1)  such  documentation 
submitted  by’  the  applicant  as  the  Ad¬ 
ministrator  may  prescribe  (including  the 
reports  of  such  real  estate  appraisers  as 
the  Administrator  may  approve),  (2)  a 
statement  that  the  costs  in  which  Fed¬ 
eral  participation  is  requested  are  not  ex¬ 
cessive  for  providing  mental  retardation 
services,  and  (3)  a  statement  that  the 
architectural,  structural,  fire  safety,  and 
other  pertinent  features  of  the  building, 
including  electrical  and  mechanical  sys¬ 
tems,  as  modified  by  any  proposed  ex¬ 
pansion,  remodeling,  or  alteration  will 
be  suitable  for  the  provision  of  mental 
retardation  services. 

(b)  Amendment  to  application.  An 
amendment  to  any  application  approved 
by  the  Administrator  shall  be  processed 
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in  the  same  manner  as  an  original  ap¬ 
plication,  except  that  the  original  appli¬ 
cation’s  conformity  with  the  priority  reg¬ 
ulations  shall  suffice  for  an  amendment 
which  does  not  modify  the  factors  on 
which  the  priority  was  granted. 

(c)  Processing  of  application.  The 
State  agency  shall  approve,  recommend, 
and  forward  applications  received  in  the 
order  of  priority,  except  that  the  State 
agency  may  approve,  recommend  and 
forward  to  the  Administrator  applica¬ 
tions  out  of  the  order  of  priority  if : 

(1)  The  State  agency  has  afforded 
reasonable  opportunity  for  development 
and  presentation  of  projects  in  the  order 
of  priority;  and 

(2)  The  State  agency  certifies  to  the 
Administrator  that  financial  resources 
for  the  construction,  maintenance,  and 
operation  of  projects  of  higher  priority 
are  not  then  available.  Applications  for 
projects  located  in  metropolitan  areas 
(designated  by  the  Bureau  of  the  Budget, 
in  accordance  with  section  204,  Public 
Law  89-754)  and  in  model  cities  are  to 
be  submitted  to  the  appropriate  area¬ 
wide  planning  agency  for  comments. 

§  416.20  Assurances  from  applicant. 

In  addition  to  any  other  requirements 
imposed  by  law,  each  construction  grant 
shall  be  subject  to  the  condition  that  the 
applicant  will  furnish  and  comply  with 
the  following  assurances.  The  Adminis¬ 
trator  may,  at  any  time,  approve  excep¬ 
tions  to  these  conditions  and  assurances 
where  he  finds  that  such  exceptions  are 
not  inconsistent  with  the  Act  and  the 
purposes  of  the  program : 

(a)  That  applicant  (or  other  public 
or  nonprofit  agency  which  is  to  operate 
the  facility)  has  or  will  have  a  fee  sim¬ 
ple  or  such  other  estate  or  interest  in 
the  site  including  necessary  easements 
and  rights-of-way,  sufficient  to  assure  for 
a  period  of  not  less  than  50  years  un¬ 
disturbed  use  and  possession  for  the  pur¬ 
pose  of  the  construction  and  operation 
of  the  facility; 

(b)  That  the  Administrator’s  approv¬ 
al  of  the  final  working  drawings  and 
specifications,  which  conform  to  the 
general  standards  of  construction  and 
equipment,  will  be  obtained  before  the 
project  is  advertised  or  placed  on  the 
market  for  bidding; 

(c)  That  applicant  will  perform  actual 
construction  work  by  the  lump  sum  (fixed 
price)  contract  method;  employ  adequate 
methods  of  obtaining  competitive  bidding 
prior  to  awarding  the  construction  con¬ 
tract,  either  by  public  advertising  or  cir¬ 
cularizing  three  or  more  bidders,  and 
award  the  contract  to  the  responsible 
bidder  submitting  the  lowest  acceptable 
bid;  and  will  purchase  all  fixed  equip¬ 
ment  by  adequate  methods  of  competitive 
bidding  (including  such  fixed  equipment 
as  is  not  purchased  through  the  construc¬ 
tion  contract)  and  award  the  contract 
to  the  responsible  bidder  submitting  the 
lowest  acceptable  bid,  except  that  com¬ 
petitive  bidding  procedures  need  not  be 
employed  for  the  purchase  of  specific 
fixed  equipment  items  which  are  not 
deluded  in  the  construction  contract 
where  such  action  is  found  by  the  State 


agency  and  the  Administrator,  upon 
written  justification  by  the  applicant,  to 
be  required  by  the  needs  of  the  program; 

(d)  That  applicant  will  enter  into  no 
construction  contract  or  contracts  for  the 
project  or  a  part  thereof,  the  cost  of 
which  is  in  excess  of  the  estimated  cost 
approved  in  the  application  for  that  por¬ 
tion  of  the  work  covered  by  the  plans 
and  specifications,  without  the  prior  ap¬ 
proval  of  the  Administrator; 

(e)  That  applicant  will  submit  to  the 
Adminisrtator  for  prior  approval  changes 
that  substantially  alter  the  scope  of  work, 
function,  utilities,  or  safety  of  the 
facility; 

(f)  That  applicant  will  construct  the 
project,  or  cause  it  to  be  constructed,  to 
final  completion  in  accordance  with  the 
application  and  approved  plans  and 
specifications; 

(g)  That  applicant  will  maintain  ade¬ 
quate  and  separate  accounting  and  fiscal 
records  and  accounts  for  all  funds  pro¬ 
vided  from  any  source  to  pay  the  cost  of 
the  project,  and  permit  audit  of  such 
records  and  accounts  at  any  reasonable 
time; 

(h)  That  applicant  will  furnish  prog¬ 
ress  reports  and  such  other  information 
as  the  Administrator  may  require; 

(i)  That  applicant  will  provide  and 
maintain  competent  and  adequate  archi¬ 
tectural  or  engineering  supervision  and 
inspection  at  the  construction  site  to 
insure  that  the  completed  work  con¬ 
forms  with  the  approved  plans  and 
specifications ; 

(j)  That  sufficient  funds  will  be  avail¬ 
able  to  meet  the  non-Federal  share  of  the 
cost  of  constructing  the  facility; 

(k)  That  sufficient  funds  will  be  avail¬ 
able  when  construction  is  completed  for 
effective  use  of  the  facility  for  the  pur¬ 
poses  for  which  it  is  being  constructed; 

(l)  (1)  That  any  laborer  or  mechanic 
employed  by  any  contractor  or  subcon¬ 
tractor  in  the  performance  of  work  on  the 
construction  of  the  facility  will  be  paid 
wages  at  rates  not  less  than  those  pre¬ 
vailing  on  similar  construction  in  the 
locality  as  determined  under  the  Davis- 
Bacon  Act  (40  U.S.C.  276  et  seq.)  and  will 
receive  compensation  at  a  rate  not  less 
than  1  y2  times  his  basic  rate  of  pay  for 
all  hours  worked  in  any  workweek  in 
excess  of  8  hours  in  any  calendar  day  or 
40  hours  in  the  workweek  (40  U.S.C.  327- 
332) ;  and 

(2)  That  the  following  conditions  and 
provisions  will  be  included  in  all  con¬ 
struction  contracts ; 

(i)  Applicable  labor  provisions  of  the 
Copeland  Act  (Anti-Kickback)  and  the 
Contract  Work  Hours  Standards  Act  ex¬ 
cept  in  the  case  of  contracts  in  the 
amount  of  $2,000  or  less; 

(ii)  The  contractor  shall  furnish  per¬ 
formance  and  payment  bonds,  each  of 
which  shall  be  in  the  full  amount  of  the 
contract  price,  and  shall  maintain,  dur¬ 
ing  the  life  of  the  contract,  adequate  fire, 
workmen’s  compensation,  public  liability 
and  property  damage  insurance; 

(iii)  Representatives  of  the  Adminis¬ 
trator  and  State  agency  will  have  access 
at  all  reasonable  times  to  work  wherever 
it  is  in  preparation  or  progress,  and  the 


contractor  shall  provide  proper  facilities 
for  such  access  and  inspection. 

(m)  That  the  facility  will  be  operated 
and  maintained  in  accordance  with  the 
minimum  standards  prescribed  by  the 
appropriate  State  regulatory  agency  for 
the  maintenance  and  operation  of  such 
facilities; 

(n)  That  the  applicant  will  incorpo¬ 
rate,  or  cause  to  be  incorporated,  into 
construction  contracts  paid  for  in  whole 
or  in  part  with  funds  obtained  from  the 
Federal  Government  under  this  sub¬ 
part,  such  provisions  on  nondiscrim¬ 
ination  in  employment  as  are  required 
by  and  pursuant  to  Executive  Order  No. 
11246,  and  that  the  grantee  will  other¬ 
wise  comply  with  requirements  pre¬ 
scribed  by  and  pursuant  to  such  order; 

(o)  That  applicant  will  comply  with 
the  provisions  of  Executive  Order  No. 
11296,  relating  to  evaluation  of  flood 
hazards;  and  the  provisions  of  Executive 
Order  No.  11288  relating  to  the  preven¬ 
tion,  control,  and  abatement  of  water 
pollution ; 

(p)  That  applicant  will  incorporate 
into  the  bid  document  and  construction 
contracts  the  standards  for  the  design, 
construction  and  alteration  of  buildings 
issued  by  the  Administrator  of  the  Gen¬ 
eral  Services  Administration  or  the  Sec¬ 
retary  of  Housing  and  Urban  Develop¬ 
ment  pursuant  to  the  Act  approved  Au¬ 
gust  12,  1968  (Public  Law  90-480) .  Prior 
to  the  issuance  of  such  standards  the  ap¬ 
plicant  will  incorporate  into  such  bid 
document  and  construction  contracts  the 
“American  Standard  Specifications  for 
Making  Buildings  and  Facilities  Acces¬ 
sible  to,  and  Usable  by,  the  Physically 
Handicapped,”  No.  A117. 1-1961,  as 
modified  from  time-to-time. 

(q)  That  the  applicant  will  conform 
to  all  the  applicable  requirements  of  the 
State  plan  and  the  regulations  of  this 
subpart. 

§  116.21  Community  service;  services 
for  persons  unable  to  pay;  non¬ 
discrimination. 

Before  an  application  for  the  con¬ 
struction  of  a  facility  for  the  mentally 
retarded  is  recommended  by  a  State 
agency  for  approval,  the  State  agency 
shall  obtain  assurances  from  the  appli¬ 
cant  that: 

(a)  The  facility  will  furnish  a  com¬ 
munity  service;  and  that  consideration 
will  be  given  to  involvement  of  residents 
of  the  community  in  management  and 
operation  of  the  facility; 

(b)  The  facility  will  furnish  a  reason¬ 
able  volume  of  services  to  persons  unable 
to  pay  therefor.  As  used  in  this  para¬ 
graph,  “persons  unable  to  pay  therefor” 
includes  persons  who  are  otherwise  self- 
supporting  but  are  unable  to  pay  the 
full  cost  of  needed  services.  Such  serv¬ 
ices  may  be  paid  for  wholly  or  partly 
out  of  public  funds  or  contributions  of 
individuals  and  private  and  charitable 
organizations  such  as  Community  Chest 
or  may  be  contributed  at  the  expense 
of  the  facility  itself.  In  determining  what 
constitutes  a  reasonable  volume  of  serv¬ 
ices  to  persons  unable  to  pay  therefor, 
there  shall  be  considered  conditions  in 
the  area  to  be  served  by  the  applicant. 
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including  the  amount  of  such  services 
that  may  be  available  otherwise  than 
through  the  applicant.  The  requirements 
of  assurances  from  the  applicant  may  be 
waived  if  the  applicant  demonstrates  to 
the  satisfaction  of  the  State  agency, 
subject  to  subsequent  approval  by  the 
Administrator,  that  to  furnish  such  serv¬ 
ices  is  not  feasible  financially; 

(c)  All  portions  and  services  of  the 
entire  facility  for  the  construction  of 
which,  or  in  connection  with  which,  aid 
under  the  Federal  Act  is  sought,  will  be 
made  available  without  discrimination 
on  account  of  creed;  and  no  profes¬ 
sionally  qualified  person  will  be  discrim¬ 
inated  against  on  account  of  creed 
with  respect  to  the  privilege  of  profes¬ 
sional  practice  in  the  facility. 

§  416.22  Certification  to  the  Adminis¬ 
trator. 

After  the  State  agency  has  approved 
a  construction  application,  it  shall  rec¬ 
ommend  it  to  the  Administrator  for  ap¬ 
proval  and  shall  certify: 

(a)  That  the  application  contains  rea¬ 
sonable  assurance  as  to  the  availability 
of  funds  for  the  cost  of  construction  and 
the  entire  cost  of  maintenance  and  oper¬ 
ation  when  completed; 

(1)  Availability  of  funds  for  the  non- 
Federal  share  of  construction  costs  shall 
mean  (i)  funds  immediately  available, 
placed  in  escrow,  or  acceptably  pledged, 
or  (ii)  funds  or  fund  sources  specifically 
earmarked  in  a  sum  sufficient  for  that 
purpose,  or  (iii)  other  assurance  accepta¬ 
ble  to  the  Administrator; 

(2)  To  assure  the  availability  of  funds 
for  maintenance  and  operation,  the  ap¬ 
plication  for  the  construction  of  a  new 
project  must  include  a  proposed  operat¬ 
ing  budget  for  the  two-year  period  imme¬ 
diately  following  its  completion.  In  the 
case  of  an  addition  to  an  existing  facility, 
the  application  must  include  a  statement 
showing  that  funds  are  or  will  be  avail¬ 
able  to  meet  the  difference  between  pro¬ 
posed  expenditures  and  anticipated  in¬ 
come  for  the  operation  of  the  constructed 
addition  for  the  two-year  period  imme¬ 
diately  following  its  completion,  except 
that  any  applicant  which  is  concurrently 
applying  for  a  staffing  grant  shall  so  state 
and  the  documentation  meeting  the  re¬ 
quirements  of  §  416.93(b)  shall  be  ac¬ 
ceptable  unless  and  until  the  applicant  is 
notified  to  the  contrary. 

(b)  That  the  application  is  in  con¬ 
formity  with  and  contains  the  assurances 
required  by  the  State  plan  and  these 
regulations. 

§  416.23  Request  for  construction  pay¬ 
ments. 

Payments  will  be  made  on  the  basis 
of  the  certification  from  the  State  agency 
as  to  amounts  due  the  applicant  for  the 
cost  of  work  performed  and  materials 
and  equipment  furnished.  Such  certifica¬ 
tion  shall  be  based  on  adequate  inspec¬ 
tions  by  the  State  agency  to  determine 
that  work  has  been  performed  upon  a 
project  or  purchases  have  been  made  in 
accordance  with  the  approved  plans  and 
specifications.  Payments  will  be  made  at 
periodic  intervals  consistent  with  the 
construction  progress  of  the  project. 


Final  payment  will  not  be  made  until 
after  the  project  is  completed  and  final 
inspection  is  made  by  appropriate  repre¬ 
sentatives  of  the  Administrator. 

§  416.24  Fiscal  and  accounting  require¬ 
ments. 

(a)  Construction  allotments.  (1)  The 
State  agency  shall  be  responsible  for  es¬ 
tablishing  and  maintaining  accounts  and 
fiscal  controls  of  all  Federal  and  State 
funds  allotted  for  construction  projects. 
Federal  and  State  funds  shall  be  sepa¬ 
rately  identified  by  maintaining  separate 
fund  accounts  for  this  purpose. 

(2)  The  fiscal  records  shall  be  so  de¬ 
signed  as  to  show  at  any  given  time  the 
Federal  funds  allotted,  encumbered,  and 
unencumbered  balances.  If  State  con¬ 
tributions  are  made  for  construction, 
separate  accounts  reflecting  similar  in¬ 
formation  shall  be  maintained  for  State 
funds. 

(b)  Construction  payments.  (1)  Where 
the  State  may  receive  Federal  funds  for 
applicants  for  construction  project 
grants,  or  the  State  itself  is  an  applicant, 
adequate  records  of  account  and  fiscal 
controls  shall  be  established  and  main¬ 
tained  by  the  State  to  assure  proper  ac¬ 
counting  of  all  funds  received  and 
disbursed.  Similar  suitable  accounts 
shall  be  maintained  to  show  the  receipt 
and  disbursement  of  State,  local,  or 
other  funds  used  for  matching  purposes. 

(2)  The  State  agency  shall  require 
that  applicants  receiving  Federal  funds 
establish  and  maintain  adequate  ac¬ 
counting  and  fiscal  records  to  reflect  the 
receipt  and  expenditure  of  funds  allotted 
and  paid  for  construction  projects. 

(3)  The  States  which  by  law  are 
authorized  to  make  payments  to  appli¬ 
cants  shall  promptly  pay  such  applicants 
funds  certified  for  payment  by  the  Ad¬ 
ministrator  for  approved  construction 
projects. 

§416.25  Notice  of  change  of.  status  of 
facility. 

The  State  agency  shall  promptly  notify 
the  Administrator  in  writing,  if  at  any 
time  within  20  years  after  the  comple¬ 
tion  of  construction,  any  facility  which 
received  funds  under  Part  C  of  Title  I  of 
the  Act  is  transferred  to  any  person, 
agency,  or  organization  not  qualified  to 
file  an  application  under  Part  C,  Title  I 
of  the  Act  or  not  approved  as  a  trans¬ 
feree  by  the  State  agency;  or  ceases  to  be 
a  public  or  nonprofit  facility  for  the  men¬ 
tally  retarded  as  defined  in  the  Act. 

§  416.26  Good  cause  for  other  use  of 
facility. 

If  within  20  years  after  completion  of 
any  construction  for  which  a  construc¬ 
tion  grant  has  been  made  the  facility 
shall  cease  to  be  a  public  or  nonprofit 
facility  for  the  mentally  retarded,  the 
Administrator  in  determining  whether 
there  is  good  cause  for  releasing  the  ap¬ 
plicant  or  other  owner  of  the  facility 
from  the  obligation  to  continue  such  fa¬ 
cility  as  a  public  or  other  nonprofit  facil¬ 
ity  for  the  mentally  retarded,  shall  take 
into  consideration  the  extent  to  which: 

(a)  The  facility  will  be  devoted  by  the 
applicant  or  other  owner  to  use  for 


another  public  purpose  which  will  pro- 
mote  the  purpose  of  the  Act;  or 
(b)  There  are  reasonable  assurances 
that  for  the  remainder  of  the  20-year 
period  other  facilities  not  previously 
utilized  for  the  care  of  the  mentally  re¬ 
tarded  will  be  so  utilized  and  are  sub¬ 
stantially  equivalent  in  nature  and  ex¬ 
tent  for  such  purposes. 

§  416.27  Appendix  A — General  stand- 
ards  of  construction  and  equipment 

(a)  Introduction.  The  standards  set 
forth  in  this  subpart  have  been  estab¬ 
lished  by  the  Administrator  as  required 
by  the  Act.  These  standards  constitute 
minimum  requirements  for  construction 
and  equipment,  and  shall  apply  to  all 
projects  for  which  Federal  assistance  is 
requested  under  the  Act.  Standards  for 
the  design,  construction  and  alteration 
of  buildings  issued  by  the  Administrator 
of  the  General  Services  Administration 
or  the  Secretary  of  Housing  and  Urban 
Development  pursuant  to  the  Act  ap¬ 
proved  August  12,  1968  (Public  Law  90- 
480),  must  also  be  incorporated  into  the 
bidding  documents  and  construction 
contracts  for  all  such  projects.  Prior  to 
the  issuance  of  such  standards  the 
USASI  “American  Standard  Specifica¬ 
tions  for  Making  Buildings  and  Facilities 
Accessible  To  and  Usable  by  the  Physi¬ 
cally  Handicapped.”  No.  A1 17.1-1961,  as 
modified  from  time-to-time,  will  be  in¬ 
corporated  into  such  bidding  documents 
and  construction  contracts.  The  Admin¬ 
istrator  may  approve  plans  and  specifi¬ 
cations  which  contain  deviations  from 
the  requirements  prescribed,  if  he  is  sat¬ 
isfied  that  the  purposes  of  such  require¬ 
ments  have  been  fulfilled.  In  addition 
to  these  requirements,  it  is  recognized 
that  the  project  will  have  to  meet  the 
requirements  of  codes,  ordinances,  and 
regulations  relating  to  zoning  and  to 
building  construction  and  fire  safety  as 
enforced  by  State,  county,  city,  or  other 
local  jurisdictions.  In  jurisdictions  with¬ 
out  such  code,  it  shall  be  the  responsi¬ 
bility  of  the  applicant  to  consult  one  of 
the  national  building  codes  generally 
used  in  the  area  for  all  components  of 
the  building  type  which  are  not  specifi¬ 
cally  covered  by  the  minimum  standards 
set  forth  herein  provided  the  require¬ 
ments  of  the  code  are  not  inconsistent 
with  the  minimum  standards  herein. 

(b)  Architectural.  (1)  Facilities  shall 
be  fire  safe,  structurally  safe,  and  so 
planned  as  to  carry  out  effectively  the 
proposed  program.  The  following  re¬ 
quirements  have  been  established  to 
assure  an  orderly  development  of  the 
project  and  to  provide  a  uniform  method 
for  the  preparation  and  review  of  draw¬ 
ings,  specifications,  and  estimates; 

(2)  The  submission  of  programs, 
drawings,  outline  specifications,  and  esti¬ 
mates  shall  be  in  three  stages  as  follows; 

(i)  First  stage,  (a)  Program.1 

(b)  Schematic  plans.1 

(c)  Outline  specifications. 


1 A  narrative  program  and  schematic  plans 
in  sufficient  detail  to  permit  a  comprehensive 
evaluation  of  the  projects  are  to  be  sub¬ 
mitted  with  the  initial  part  of  the 
application. 
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(d)  Site  survey. 

(e)  Estimated  construction  costs. 

(ii)  Second  stage,  (a)  Preliminary 
plans. 

(b)  Outline  specifications. 

(c)  Revised  cost  estimates. 

(iii)  Third  stage,  (a)  Working  draw¬ 
ings. 

(b)  Specifications. 

(c)  Final  cost  estimates. 

(c)  Construction.  (1)  One-story  build¬ 
ings  shall  be  of  not  less  than  1-hour  fire- 
resistive  construction  throughout  except 
as  follows : 

(1)  Boiler  rooms  and  rooms  over  100 
square  feet  in  area  used  for  the  storage 
of  combustible  materials  shall  be  of  2- 
hour  fire-resistive  construction ; 

(ii)  Interior  nonload-bearing  par¬ 
titions,  other  than  those  enclosing  cor¬ 
ridors  and  vertical  shafts,  may  be  of 
noncombustible  construction  without  a 
fire-resistive  rating ; 

(iii)  Subject  to  prior  approval  by  the 
Administrator  these  requirements  may 
be  varied  for  free-standing  facilities 
containing  only  educational,  recrea¬ 
tional,  or  workshop  functions  utilized  by 
ambulant  groups  of  mild  or  moderate 
levels  of  mentally  retarded. 

(2)  Buildings  more  than  one  story  in 
height  shall  have  a  structural  framework 
and  building  elements  of  an  appropriate 
fire-resistive  combination  of  materials 
using  steel,  concrete  and  masonry. 
Load-bearing  masonry  walls  and  piers 
may  be  utilized  for  buildings  up  to  and 
including  three  stories  in  height.  The 
fire-resistive  requirements  of  the  various 
building  elements  shall  be  of  not  less 
than  the  following  hourly  ratings: 

Hours 

Columns,  girders,  trusses _ _  iy2 

Floor  construction  including  beams _ ll/2 

Root  construction  including  beams _ 1 

Beams  supporting  masonry;  individually 

protected  _ 2 

Bearing  walls _ 2 

Corridor  partitions _ 1 

Walls  enclosing  stairways,  elevator  shafts, 
chutes  and  other  vertical  shafts, 
boiler  rooms,  and  rooms  used  for 
storage  of  combustible  materials _ 2 

(3)  Interior  finish  of  walls  and  ceilings 
of  all  exit  ways,  storage  rooms,  and 
areas  of  unusual  fire  hazard  shall  have 
a  flamespread  rating  of  25  or  less.  In¬ 
terior  finish  of  other  areas  shall  have  a 
flamespread  rating  of  less  than  75  except 
that  10  percent  of  the  aggregate  wall  and 
ceiling  areas  of  any  space  may  have  a 
flamespread  rating  up  to  200.  Flame¬ 
spread  ratings  shall  be  on  the  basis  of 
tests  conducted  in  accordance  with 
American  Society  for  Testing  Materials, 
Publication  No.  E84. 

(4)  Exit  facilities:  Exit  facilities  shall 
comply  with  the  requirements  of  the 
Life  Safety  Code,  National  Fire  Protec¬ 
tion,  Association  Bulletin  No.  101,  ex¬ 
cept  that  in  facilities  housing  other  than 
acute  nursing  care  residents  minimum 
corridor  widths  shall  be  6  feet  and  all 
doorways  between  occupied  spaces  and 
required  exits  and  all  exit  doorways  shall 
be  at  least  36  inches  wide. 

(d)  Mechanical.  All  installations  of 
fuel-burning  equipment,  steam,  heating, 
air  conditioning  and  ventilation,  and 


plumbing  systems  shall  meet  all  require¬ 
ments  of  local  and  State  codes  and  regu¬ 
lations  and  shall  comply  with  applicable 
standards  of  the  following  national  as¬ 
sociations  and  agencies. 

(1)  The  American  Insurance  Associ¬ 
ation  (formerly  National  Board  of  Fire 
Underwriters) ,  85  John  Street,  New 
York,  N.Y.  10038. 

(2)  National  Fire  Protection  Asso¬ 
ciation,  60  Batterymarch  Street,  Boston, 
Mass.  02110. 

(3)  United  States  of  America  Stand¬ 
ards  ,  Institute  (formerly  American 
Standards  Association) ,  10  East  40th 
Street,  New  York,  N.Y.  10010. 

(4)  American  Gas  Association,  1725 
Eye  Street  NW.,  Washington,  D.C.  20006. 

( 5 )  Report  of  PHS  Technical  Commit¬ 
tee  on  Plumbing  Standards — PHS  Pub¬ 
lication  No.  1038. 

(6)  American  Society  of  Mechanical 
Engineers,  29  West  39th  Street,  New 
York,  N.Y.  10008  (codes  relating  to  pres¬ 
sure  vessels) . 

(e)  Electrical.  All  electrical  installa¬ 
tions  and  equipment  shall  comply  with 
the  requirements  of  local  and  State  codes 
and  the  applicable  sections  of  the  Na¬ 
tional  Electric  Code  and  the  following : 

(1)  Hazardous  locations:  Installations 
and  equipment  in  rooms  in  which  flam¬ 
mable  anesthetic  and  disinfecting  agents 
are  used  to  store  shall  comply  with  the 
requirements  of  NFPA  No.  56  and  No.  70. 

(2)  Fire  alarms:  Manually  operated 
fire  alarm  system  installations  shall  com¬ 
ply  with  the  requirements  of  NFPA  No. 
72  and  shall  be  located  as  required  by  the 
Life  Safety  Code,  NFPA  No.  101. 

(3)  If  radiation  producing  equipment 
is  used,  rooms  in  which  it  is  located  shall 
be  protected  in  compliance  with  appli¬ 
cable  requirements  and  standards  of  the 
National  Bureau  of  Standards. 

(4)  Emergency  electric  service :  Emer¬ 
gency  exit  lighting  shall  comply  with  the 
requirements  of  the  National  Electrical 
Code  and  shall  be  located  as  required  by 
the  Life  Safety  Code,  NFPA  No.  101. 

(f )  Elevators,  dumbwaiters,  escalators. 
(1)  Installation  of  elevators,  dumb¬ 
waiters,  and  escalators  shall  comply  with 
the  requirements  of  the  American  Stand¬ 
ard  Safety  Code  of  Elevators,  Dumbwait¬ 
ers,  and  Escalators,  ASA  A17.1A-1967. 

(2)  Any  multistory  mental  retarda¬ 
tion  facility  with  services,  other  than  for 
staff,  located  on  one  or  more  floors  above 
the  first  shall  have  at  least  one  electric  or 
electrohydraulic  elevator  except  that  ele¬ 
vators  are  not  required  in  two-story 
buildings  of  residential  occupancy,  only, 
if  all  physically  handicapped  occupants 
are  located  on  the  first  floor.  The  mini¬ 
mum  inside  dimension  of  the  elevator 
cab  shall  be  five  (5)  feet. 

Subpart  C — Grants  for  Initial  Cost  of 
Professional  and  Technical  Person¬ 
nel  of  Community  Mental  Retarda¬ 
tion  Facilities 
§  416.90  Purpose. 

Staffing  grants  authorized  in  section 
141  of  the  Act  shall  be  made  for  the  pur¬ 
pose  of  paying  part  of  the  costs  of  com¬ 
pensation  of  professional  and  technical 


personnel  for  the  initial  operation  of :  (a) 
New  public  or  other  nonprofit  facilities; 
or  (b)  new  services  in  existing  facilities 
for  the  mentally  retarded. 

§  416.91  Professional  and  technical 
staff. 

Professional  and  technical  staff  for  the 
purpose  of  this  section  shall  include  such 
staff  as  physicians,  psychologists,  social 
workers,  nurses,  physical  therapists,  oc¬ 
cupational  therapists,  special  educators, 
nutritionists,  vocational  counselors, 
vocational  evaluators,  recreational 
specialists,  speech  and  hearing  pathol¬ 
ogists,  dentists,  administrators,  aides  in 
professional  and  technical  fields  and  staff 
in  such  other  positions  as  the  Adminis¬ 
trator  may  approve. 

§  416.92  Conditions  of  eligibility. 

(a)  A  grant  may  be  made  only  if  the 
applicant  is  a  public  or  nonprofit  agency 
or  organization  which  owns  or  operates 
a  facility  for  the  mentally  retarded;  and 

(1)  a  grant  was  made  under  Title  I, 
Part  C  of  the  Act  to  assist  in  the  con¬ 
struction  of  the  facility,  or  (2)  a  new 
type  of  service  will  be  provided  in  an 
existing  facility; 

(b)  The  facility  must  provide  one  or 
more  of  the  comprehensive  services  for 
the  mentally  retarded  and  be  principally 
designed  to  serve  the  needs  of  the  partic¬ 
ular  community  in  or  near  which  the 
facility  is  or  will  be  located ; 

(c)  In  the  case  of  (1)  a  diagnostic  and 
evaluation  clinic,  services  shall  be  pro¬ 
vided  for  an  annual  caseload  of  not  less 
than  150  or  more  than  300  retardates; 

(2)  a  day  facility,  services  shall  be  pro¬ 
vided  for  not  less  than  40  or  more  than 
200  retardates;  and  (3)  a  residential 
facility,  services  shall  be  provided  for  not 
less  than  40  or  more  than  500  retardates. 
However,  the  Administrator  may,  at  any 
time,  modify  the  caseload  requirements 
of  these  facilities  if  he  finds  that  such 
modifications  conform  with  acceptable 
program  standards; 

(d)  If  the  requirements  for  a  grant  are 
met  in  each  instance,  there  shall  be  no 
maximum  number  of  initial  staffing 
grants  for  which  a  facility  may  be 
eligible; 

(e)  The  type  of  services  will  not  be 
regarded  as  having  been  previously  pro¬ 
vided  by  the  facility  if  it  is  a  component 
of  service:  (1)  Which  during  the  2  years 
immediately  preceding  an  initial  grant 
period  has  not  been  provided  by  the  ap¬ 
plicant  or  any  predecessor  of  the  appli¬ 
cant  in  any  form,  or  (2)  which  the 
applicant  proposes  to  provide  in  accord¬ 
ance  with  methods  of  treatment  or  de¬ 
livery  of  services  not  used  by  the 
applicant  or  predecessor  of  the  applicant 
during  such  2 -year  period,  or  (3)  which 
the  applicant  proposes  to  provide  in  a 
way  designed  to  meet  the  needs  of  a 
specific  group  not  served  by  such  a  spe¬ 
cific  program  during  such  2-year  period, 
or  (4)  which  represents  the  portion 
of  an  expanded  component  of  serv¬ 
ice  attributable  to  the  needs  of  per¬ 
sons  residing  in  an  area  where  such  com¬ 
ponent  was  not  provided  during  such  2- 
year  period,  or  (5)  which  has  been 
provided  by  the  applicant  or  predecessor 
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of  the  applicant  only  on  a  pilot  or  de¬ 
velopmental  basis  for  a  period  of  9 
months  or  less; 

(f)  The  State  mental  retardation  con¬ 
struction  agency  shall  be  requested  to 
submit  to  the  Administrator  an  evalua¬ 
tion  of  the  application  as  to  the  feasibil¬ 
ity  and  effectiveness  of  the  proposal  in 
achieving  new  and  adequate  services  for 
the  mentally  retarded  in  the  community; 
a  statement  indicating  the  relationship 
of  the  application  to  the  purposes  and 
priorities  of  the  State  construction  plan 
for  the  mentally  retarded;  and,  such 
information  as  the  Administrator  may 
require  in  order  to  make  a  finding  that 
Federal  funds  applied  for  will  be  sup¬ 
plemental  and  that  non-Federal  funds 
for  mental  retardation  services  have  not 
declined  and  will  not  decline  in  the 
State  during  the  project  period. 

§  416.93  Applications. 

Each  application  shall  be  submitted 
to  the  appropriate  Regional  Commis¬ 
sioner  and  shall  be  in  the  form  and  de¬ 
tail  required  by  the  Administrator. 

(a)  The  initial  application  for  each 
project  shall  include  the  following 
information; 

(1)  Extent  of  the  need  in  the  com¬ 
munity  for  the  mental  retardation  serv¬ 
ices  to  be  provided; 

(2)  Ages  and  level  of  the  mentally 
retarded  to  be  served  and  the  services 
to  be  provided; 

(3)  Socioeconomic  and  population 
characteristics  of  the  community  served 
or  to  be  served; 

(4)  Accessibility  to  the  facility,  in¬ 
cluding  availability  of  public  and  private 
transportation  and  the  number  of  hours 
per  day  and  days  per  week  the  facility  is 
open; 

(5)  Type,  number  and  qualifications 
of  professional  and  technical  personnel 
proposed,  and  plans  for  their  recruit¬ 
ment  and  compensation,  giving  consid¬ 
eration  to  residents  of  the  community 
where  the  facility  is  located; 

(6)  Existing  and  proposed  arrange¬ 
ments  with  other  public  and  private 
agencies  concerned  with  the  mentally 
retarded  in  the  community;  and 

(7)  Extent  to  which  services  contem¬ 
plated  by  the  proposal  have  been  and  are 
being  provided  by  the  applicant  or  its 
predecessor  with  financial  assistance 
Federal,  State,  and  local  programs  other 
than  under  this  subpart. 

(b)  In  addition  each  application  shall 
include  the  following  information: 

(1)  A  statement  for  each  of  the  two 
most  recent  12-month  period  of  opera¬ 
tion,  and  an  estimate  for  each  budget 
period  of  the  project,  of  costs  incurred 
or  to  be  incurred  and  income  received 
or  to  be  received  by  the  applicant  and 
predecessor  of  the  applicant  with  respect 
to  all  services  included  in  the  program 
set  forth  under  paragraph  (a)  of  this 
section; 

(2)  Identification  of  all  actual  or  con¬ 
templated  staff  positions,  and  the  com¬ 
pensation  for  such  positions;  and 

(3)  Identification  of  those  costs  for 
which  Federal  assistance  is  requested 
and  the  amount  thereof. 

(c)  Any  applicant  which  is  concur¬ 
rently  applying  for  a  construction  grant 


shall  so  state  and  the  documentation 
meeting  the  requirements  of  paragraph 
(b)  of  this  section  shall  be  acceptable  in 
lieu  of  the  similar  information  required 
for  construction  grant  under  Title  I, 
Part  C  of  the  Act  (§  416.22(a)  (2) )  unless 
and  until  the  applicant  is  notified  to  the 
contrary. 

(d)  Such  other  information  as  the  Ad¬ 
ministrator  may  require. 

§  416.94  Assurances. 

In  addition  to  any  other  requirements 
imposed  by  law  each  staffing  grant  shall 
be  subject  to  the  condition  that  the  ap¬ 
plicant  will  furnish  and  comply  with 
the  following  assurances: 

(a)  That  the  services  to  be  provided 
by  the  applicant  will  be  made  available 
principally  to  persons  residing  in  the 
particular  community  or  communities  in 
or  near  which  such  facility  is  to  be  situ¬ 
ated;  and  that  consideration  will  be  given 
to  involvement  of  residents  of  the  com¬ 
munity  in  management  and  operation  of 
the  facility; 

(b)  That  the  facility  will  furnish  a 
reasonable  volume  of  services  to  persons 
unable  to  pay  therefor  (if  this  is  not  fi¬ 
nancially  feasible  submit  justification 
for  such  conclusion) ; 

(c)  That  the  services  of  the  facility 
will  not  be  denied  to  any  person  within 
the  community  served  solely  on  the 
ground  that  such  person  does  not  meet 
a  minimum  period  of  residence  in  such 
community  (if  unable  to  give  this  assur¬ 
ance,  submit  supporting  information) ; 

(d)  That  in  the  selection,  compensa¬ 
tion,  or  other  employment  practices  of 
the  facility  with  respect  to  its  technical 
or  professional  personnel  referred  to  in 
this  subpart  there  shall  be  no  discrimi¬ 
nation  because  of  race,  creed,  sex,  or  na¬ 
tional  origin; 

(e)  That  the  facility  will  be  main¬ 
tained  and  operated  in  accordance  with 
minimum  standards  prescribed  by  the 
appropriate  State  authority  for  the 
maintenance  and  operation  of  such 
facilities; 

(f )  That  it  will  maintain  adequate  and 
separate  accounting  and  fiscal  records 
and  accounts  for  all  funds  provided  from 
any  source  to  pay  the  costs  of  the  project, 
and  permit  audit  of  such  records  and  ac¬ 
counts  at  any  reasonable  time;  and 

(g)  That  it  will  comply  with  all  the 
regulations  of  this  subpart. 

§  416.95  Allocations;  priorities. 

(a)  The  total  amount  of  grants  that 
may  be  awarded  in  any  State  in  any 
fiscal  year  may  not  exceed  the  share  of 
that  State  of  any  funds  appropriated  for 
such  year  which  has  been  calculated  as 
an  allotment  to  that  State  in  accord¬ 
ance  with  section  132(a)  of  the  Act,  ex¬ 
cept  that  the  Administrator  may,  in  par¬ 
ticular  circumstances,  modify  this  re¬ 
quirement  if  he  finds  that  grants  in  one 
or  more  other  States  will  be  less  than 
required. 

(b)  In  determining  priority  for  proj¬ 
ects  the  Administrator  shall  rank  ap¬ 
plications  in  order  of  the  relative  effec¬ 
tiveness  of  the  proposed  programs  giving 
due  weight  to  comprehensiveness  and 
adequacy  of  the  services  to  be  provided 


and  to  the  evaluation  of  the  application 
by  the  State  mental  retardation  con¬ 
struction  authority. 

§  416.96  Federal  financial  participation. 

(a)  The  Administrator  may  approve 
an  application  for  Federal  participation 
up  to  75  percentum  of  eligible  compensa¬ 
tion  costs  for  the  period  ending  with  the 
close  of  the  15th  month  of  the  initial 
grant,  60  percentum  of  such  costs  for 
the  first  year  thereafter,  45  percentum  of 
such  costs  for  the  second  year  thereafter, 
and  30  percentum  of  such  costs  for  the 
third  year  thereafter. 

(b)  For  purposes  of  this  subpart,  | 
“compensation”  may  include  remunera¬ 
tion  for  services,  including  vacation,  holi¬ 
day  and  severance  pay,  sick  leave, 
workmen’s  compensation  and  employee 
insurance,  social  security  taxes  and  re¬ 
tirement  plans  cost,  and  such  other  bene¬ 
fits  in  return  for  services  performed  as 
the  Administrator  finds  reasonably  nec-  ! 
essary  to  secure  the  services  of  qualified 
personnel  in  the  area. 

§  416.97  Payments. 

Payment  of  the  Federal  share  of  the 
costs  of  the  initial  staffing  project  may  be 
made  quarterly,  or  for  such  other  period 
as  the  Administrator  may  determine,  as 
an  advance  for  estimated  costs  or  as 
reimbursement  to  the  grantee. 

§  416.98  Records,  audits,  and  reports. 

The  applicant  shall  keep  such  records 
as  the  Administrator  shall  prescribe,  and 
shall  make  any  books,  documents, 
papers,  and  records  of  the  applicant  that 
are  pertinent  available  for  audit  and  ex-  j 
amination  by  representatives  of  the 
Administrator  and  the  Comptroller  Gen¬ 
eral  of  the  United  States.  The  applicant 
shall  also  submit  such  reports  or  other 
information  as  the  Administrator  may 
require. 

§  416.99  Termination. 

If  for  any  reason  the  grantee  discon-  I 
tinues  an  approved  project,  the  grantee  I 
shall  notify  the  Administrator  in  writing 
giving  the  reasons  for  termination,  an  i 
accounting  of  funds  granted  for  the 
project,  and  other  pertinent  information. 
The  grant  may  be  terminated,  in  whole 
or  in  part,  at  any  time  at  the  discretion 
of  the  Administrator.  Such  termination 
shall  not  affect  obligations  incurred 
prior  to  the  termination  of  the  grant. 
Upon  termination  or  completion  of  a 
project,  the  proportion  of  unexpended 
funds  attributable  to  the  Federal  grant 
shall  be  refunded. 

Effective  date.  The  regulations  in  this 
part  shall  be  effective  on  the  date  of 
their  publication  in  the  Federal  Register. 

Dated:  June  5, 1969. 

Joseph  H.  Meyers, 

Acting  Administrator, 
Social  and  Rehabilitation  Service. 

Approved:  June  24, 1969. 

Robert  H.  Finch, 

Secretary. 

IF.R.  Doc.  69-7601;  Filed,  June  26,  1969; 
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